STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ZAM A CORPORATI ON, d/ b/a

LANDSCAPER S CHQA CE,
Petitioner,

Case No. 02-3914

VS.

SERGVAR, | NC. AND HARTFORD FI RE
| NSURANCE COMPANY,

Respondent s.

N N N N N N N N N N N N

RECOVMVENDED CRDER

A formal hearing was held pursuant to notice in the
above-styl ed case by Lawence P. Stevenson, assigned
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs, on January 6, 2003, in Naples, Florida.

APPEARANCES

For Petitioner: Ronald L. Torp, Jr., President
Zam a Cor poration
218 Sabal Pal m Road
Napl es, Florida 34114

For Respondent: Marian Birsa, Agent

Sergmar, Inc. Sergmar, Inc.
2881 Santa Barbara Boul evard
Napl es, Florida 34116

For Respondent
Hartford Fire
| nsurance Conpany: No Appearance



STATEMENT OF THE | SSUES

Whet her Respondent, Sergmar, Inc., owes Petitioner, Zam a
Corporation, d/b/a Landscaper's Choice, $674.07 for the sal e of
| andscapi ng pl ants.

PRELI M NARY STATEMENT

On June 24, 2002, Petitioner filed a Producer Conpl aint
with the Departnment of Agriculture and Consuner Services (the
"Departnent") alleging that Sergmar, Inc. ("Sergmar"), had
failed to pay twelve invoices for various |andscaping plants for
an adjusted total of $6,182.23. The Departnent notified Sergmar
and its bond surety, Hartford Fire Insurance Conpany, of the
Producer Conplaint by separate letters dated July 5, 2002. On
or about July 25, 2002, Sergmar filed an Answer admtting the
debt and requesting 60 days to collect other outstanding
i nvoi ces and settle the balance. By letter dated August 1,
2002, Petitioner notified the Departnment that it had entered a
proposed settlenment plan with Sergnmar and that it agreed with
Sergmar's request to abate the proceeding. On August 2, 2002,

t he Departnment placed the case in abeyance to provide the
parties an opportunity to settle the issue.

By letter dated August 21, 2002, Petitioner notified the
Departnment that it had received no noney from Sergmar pursuant
to the settlenent plan, and that it wi shed to resune processing

of its Producer Conplaint. By order dated Septenber 12, 2002,



t he Departnent ordered Sergmar to pay Petitioner the anount of
$6,182.23 within 15 days of the date the order becane final.

By letter faxed on Septenber 13, 2002, Petitioner notified
the Departnent that Sergmar had nade a partial paynent, but that
an open bal ance of $635.30 remained to be paid. Petitioner
requested that the Producer Conplaint be reinstated for the
anmount still due and owing. By letter dated Septenber 24, 2002,
Sergmar disputed the allegation that it owed any nore noney to
Petitioner.

Because of the factual dispute, the Departnment forwarded
the case to the Division of Adm nistrative Hearings ("DOAH') on
Cctober 7, 2002. The case was noticed for hearing on
Novenmber 22, 2002. On Novenber 12, 2002, Petitioner filed a
notion for continuance, which was granted by Order dated
Novenber 14, 2002. The case was reschedul ed for January 6,
2003, when it was heard.

At the hearing, Ronald Torp testified on behalf of
Petitioner, Zam a Corporation. Petitioner's Exhibits 1 and 2
were admtted into evidence. Marian Birsa testified on behal f
of Sergmar, which offered no exhibits. The parties stipul ated
that the invoices forwarded to DOAH by the Departnent were
accurate and could be relied upon by the undersigned in

preparing this Reconmended Order.



No Transcript of the proceeding was ordered. None of the
parti es made post - hearing subm ssions.

FI NDI NGS OF FACT

1. Petitioner is a producer of agricultural products as
defined by Section 604.15(5), Florida Statutes. Petitioner
operates a | andscape supply conpany that produces plants, anong
ot her | andscaping supplies, at a location in Naples, Florida.

2. Respondent Sergmar is a dealer in agricultural products
as defined by Section 604.15(1), Florida Statutes. At the tine
of the transactions in question, Sergmar was |icensed as a
dealer in agricultural products supported by a surety bond in
t he amount of $4,999 provided by the Hartford Fire | nsurance
Conpany.

3. Between February 21, 2002, and March 29, 2002,
Petitioner sold Sergmar nursery plants and trees produced by
Petitioner. As of March 29, 2002, the bal ance owed Petitioner
by Sergmar was $7,498.04. As of April 30, 2002, finance charges
had i ncreased the bal ance to $7,676. 01.

4. Sergmar began attenpting to pay down the bal ance in
May and June 2002. Sergmar made one valid paynent of $500
during this period. However, other Sergmar checks in parti al
paynent of the bal ance were returned for insufficient funds

three times during this period.



5. On June 24, 2002, Petitioner filed a Producer Conpl ai nt
with the Departnent, seeking an order that Sergmar be directed
to pay an adjusted bal ance of $6,182.23. Petitioner arrived at
the "adjusted bal ance” by witing off sonme itens and elimnating
finance charges fromits claim As of June 24, 2002, Sergmar
actually owed Petitioner a total bal ance of $6,997.17.

6. On or about July 25, 2002, Sergmar filed an Answer
admtting the debt. Sergmar's letter stated: "We fully intend
to pay for it. W are trying to collect outstanding invoices.
We request 60 days to settle [the] bal ance.™

7. By letter dated August 1, 2002, Petitioner notified the
Departnent that it had entered a proposed settlenment plan with
Sergmar and that it agreed with Sergmar's request to abate the
proceedi ng. On August 2, 2002, the Departnent placed the case
i n abeyance to provide the parties an opportunity to settle the
i ssue.

8. By letter dated August 21, 2002, Petitioner notified
the Departnent that it had received no noney from Sergnar
pursuant to the settlenent plan, and that it wished to resune
processing of its Producer Conplaint. By order dated
Septenber 12, 2002, the Departnent ordered Sergmar to pay
Petitioner the anount of $6,182.23 within 15 days of the date

the order becane final



9. Wile Petitioner's claimwas pending, service charges
continued to accunul ate on the principal balance. By August 31,
2002, Sergmar owed Petitioner $7,635. 30.

10. On Septenber 6, 2002, before the Departnent entered
its order, Sergmar presented Petitioner with a cashier's check
for $7,000.

11. By letter faxed to the Departnent on Septenber 17,
2002, Petitioner stated that Sergmar had rmade a partial paynent
of the balance but that it still owed $635.30 to Petitioner.

The letter requested that the Department "continue the conpl aint
for the balance owed."

12. By letter to the Departnent dated Septenber 24, 2002,
Sergmar objected to the request that the claimagainst its
surety bond remain open. Sergmar admtted that it still owed
$635.30 to Petitioner, and stated that it intended to pay off
t hat anobunt over the next two nonths. However, Sergmar al so
noted that Petitioner's Producer Conplaint requested $6, 182. 23
and that Sergmar had paid Petitioner $7,000. Sergmar contended
that the $7,000 paynent nore than satisfied the anmount requested
in the Producer Conplaint and that the Departnent should

therefore cl ose the proceedi ng agai nst Sergmar's surety bond.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter pursuant to
Sections 120.57 and 604.21, Florida Statutes

14. Petitioner introduced testinony and the invoices of
the transactions establishing that Sergmar owed Petitioner a
total of $7,635.30 in principal and finance charges. Sergnar
conceded that it owed that anount to Petitioner. The evidence
further established that Sergmar paid Petitioner $7,000 of that
amount, | eaving a bal ance of $635.30 that both parties agreed
was owed by Sergmar to Petitioner. Finally, the evidence
established that the Producer Conpl aint invoking the
jurisdiction of the Departnent requested paynment of only
$6, 182. 23.

15. Section 604.21, Florida Statutes, provides:

(1) Any person claimng herself or
hi msel f to be damaged by any breach of the
conditions of a bond or certificate of
deposit assignment or agreenent given by a
licensed dealer in agricultural products as
her ei nbef ore provided may enter conpl ai nt
t hereof agai nst the deal er and agai nst the
surety, if any, to the departnent, which
conplaint shall be a witten statenent of
the facts constituting the conplaint. Such
conplaint shall be filed within 6 nonths
fromthe date of sale in instances invol ving
direct sales or fromthe date on which the
agricul tural product was received by the
deal er in agricultural products, as agent,
to be sold for the producer. No conpl aint
shall be filed pursuant to this section



unl ess the transactions i nvolved total at
| east $250 and occurred in a single license
year.

(2) Upon the filing of such conplaint in
t he manner herein provided, the departnent
shal |l investigate the matters conpl ai ned of;
wher eupon, if, in the opinion of the
departnent, the facts contained in the
conpl aint warrant such action, the
departnent shall send to the dealer in
guestion, by certified mail, notice of the
filing of the conplaint. Such notice shal
be acconpanied by a true copy of the
conplaint. A copy of such notice and
conpl aint shall also be sent to the surety
conpany, if any, that provided the bond for
t he deal er, which surety conpany shal
becone party to the action. Such notice of
the conplaint shall informthe dealer of a
reasonable tinme within which to answer the
conpl ai nt by advising the departnent in
witing that the allegations in the
conplaint are admtted or denied or that the
conpl ai nt has been satisfied. Such notice
shall also informthe deal er and the surety,
if any, of aright to a hearing on the
conplaint, if requested.

(3) If the dealer admts the allegations
of the conplaint but fails to satisfy sane
within the tine fixed by the departnent, the
departnment shall thereupon order paynent by
t he deal er of the ampunt found owed.

(4) If the dealer, in her or his answer,
denies the allegations of the conplaint and
wai ves a hearing, the departnent may order a
hearing or enter an order based on the facts
and circunstances set forth in the conpl aint
and the respondent’'s answer thereto. |If the
departnent determ nes the conplaint has not
been established, the order shall, anong
ot her things, dismss the proceedings. If
t he departnent determ nes that the
al l egations of the conplaint have been
established, it shall enter its findings of



fact accordingly and thereupon enter its
order adjudicating the anount of

i ndebt edness due to be paid by the dealer to
t he conpl ai nant .

(5) Any order entered by the departnent
pursuant to this section shall becone final
14 days after issue if neither the
department nor a party whose materi al
interest is affected by the order requests a
hearing on the order within 14 days
foll owi ng the date of issue.

(6) Any party whose material interest is
affected by a proceeding pursuant to this
section shall be granted a hearing upon
request. Such hearing shall be conducted
pursuant to Chapter 120. The order of the
department, when issued pursuant to the
reconmended order of an adm nistrative | aw
j udge, shall be final upon issuance.

(7) Any indebtedness set forth in a
departnental order against a deal er shall be
paid by the dealer within 15 days after such
order becones final

(8 Upon the failure by a dealer to
conply with an order of the departnent
di recting paynent, the departnent shall, in
i nstances invol ving bonds, call upon the
surety conpany to pay over to the departnent
out of the bond posted by the surety for
such deal er or, in instances involving
certificates of deposit, call upon the
financial institution issuing such
certificate to pay over to the departnent
out of the certificate under the conditions
of the assignnent or agreenent, the anount
called for in the order of the departnent,
not exceedi ng the anount of the bond or the
princi pal of the certificate of deposit. |If
the bond or the principal of the certificate
of deposit is insufficient to pay in ful
t he amobunt due each conpl ainant as set forth
in the order of the departnent, the
departnent shall distribute the proceeds pro



rata anmong such conpl ainants. The proceeds
froma bond or the principal froma
certificate of deposit shall be paid
directly to the departnment to be distributed
by it to successful conplainants, except the
accrued interest on a certificate of deposit
shall be paid to the dealer. Such funds
shal | be considered trust funds in the hands
of the departnent for the exclusive purpose
of satisfying duly established conplaints.
Paynments nade to the departnment pursuant to
this section shall be considered paynents
made upon demand and may not be consi dered
vol untary paynents.

(9) Nothing in this section may be
construed as relieving a surety conpany from
responsibility for paynment on properly
establ i shed conpl ai nts agai nst deal ers
involved in a federal bankruptcy proceedi ng
and agai nst whom the departnent is
prohi bited fromentering an order.

(10) Upon the failure of a surety conpany
to conply with a demand for paynent of the
proceeds on a bond for a dealer in
agricultural products, a conplainant who is
entitled to such proceeds, in total or in
part, may, within a reasonable tinme, file in
the circuit court a petition or conplaint
setting forth the adm nistrative proceeding
before the departnent and ask for final
order of the court directing the surety
conpany to pay the bond proceeds to the
departnent for distribution to the
conplainants. If in such suit the
conpl ainant is successful and the court
affirms the demand of the departnment for
paynent, the conpl ai nant shall be awarded
all court costs incurred therein and also a
reasonabl e attorney's fee to be fixed and
collected as part of the costs of the suit.
In lieu of such suit, the departnent may
enforce its final agency action in the
manner provided in s. 120.69.
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16. The evidence established that Sergmar nore than
conplied with the Departnent's Order that it pay $6,182.23 to
Petitioner. Having paid in full the anount clained in the
Producer Conplaint and the Departnent's order, Sergmar correctly
asserts that the claimhas been satisfied for purposes of the
Department's jurisdiction under Section 604.21, Florida
Statutes. Petitioner nmust | ook el sewhere to enforce its claim

for the remaining $635.30 concededly owed to it by Sergnar.

RECOVIVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOVWENDED t hat the Departnent of Agriculture and Consuner
Services enter its final order finding that Respondent, Sergmar,
Inc. has satisfied the Departnent's Order, dated Septenber 12,
2002, that it pay $6,182.23 to Zam a Corporation, d/b/a
Landscaper's Choice, and that no further action on the Producer

Compl aint filed by Zam a Corporation is necessary.
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DONE AND ENTERED this 7th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 7th day of February, 2003.

COPI ES FURNI SHED,

Sergio Birsa, Director
Sergmar, |nc.

2881 Santa Bar bara Boul evard
Napl es, Florida 34116

Marian Birsa, Agent

Sergmar, Inc.

2881 Sant a Barbara Boul evard
Napl es, Florida 34116

Brenda D. Hyatt, Bureau Chief

Bureau of License and Bond

Department of Agriculture

407 Sout h Cal houn Street, Mail Station 38
Mayo Bui | di ng

Tal | ahassee, Florida 32399-0800

Richard D. Tritschler, General Counse
Departnment of Agriculture

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810
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Charles M nor, Registered Agent
Hartford Fire I nsurance Conpany
Hartford Pl aza

Hartford, Connecticut 06115

Ronald L. Torp, Jr., President
Zam a Cor poration

218 Sabal Pal m Road

Napl es, Florida 34114

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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